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JURISDICTION STATEMENT
Pursuant to U.C.A. §78A-3a-3(2)(e), the Utah Court of Appeals has
jurisdiction over appeals from a court of record in criminal cases, except those
involving a conviction of a first degree or capital felony.
STATEMENT OF ISSUES AND STANDARD OF REVIEW
I. Does the doctrine of merger bar conviction in this case for more than one
offense? This issue was raised sua sponte by the court at trial. 231, pp. 13, 108.
"Because merger questions are legal in nature, we review them for correctness."
State v. Lee. 128 P.3d 1179,1184,2006 UT 5,126.
CONSTITUTIONAL AND STATUTORY PROVISIONS
U.C.A. §76-6-412(l)(a)(ii)
STATEMENT OF THE CASE
On March 26, 2009, the Appellant, Ms. Larsen, was charged with five
counts of Theft of a Firearm under U.C.A. §76-6-412(l)(a)(ii), each count a
Second Degree Felony. 6-8. Trial was held before a jury on February 2, 2010, and
Ms. Larsen was convicted on all five counts. 67-69; 231, p. 254. On May 27,
2010, Ms. Larsen was sentenced to serve 30 days in the Duchesne County Jail, to
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perform 150 hours of community service, to pay restitution in the sum of
$3,309.84, and to reimburse the county for indigent defense in the sum of $500.00.
127-129. A Notice of Appeal was filed on May 27, 2010, but was docketed on
June 20, 2010. 210. and a Judgment and Order of conviction was filed on June 25,
2010.214-218.
STATEMENT OF FACTS
On or about January 20 or 21, 2009, an Ashley Crowley of Duchesne
County discovered that her father, Russell Crowley's house had been illegally
entered. 231, pp. 99, 100. Upon inspection, Ms. Crowley and her father discovered
that cupboards had been opened, and several guns were missing. 231,pp. 101, 105,
112. Mr. Crowley stated that a few days later, the Appellant, Ms. Larsen, called
Mr. Crowley and stated that she, Ms. Larsen, had his guns, and that now he could
spend more time with her. 231, pp. 114, 121. Sometime subsequent to this call,
Mr. Crowley went to Ms. Larsen's home and reports to have seen the guns, but
assumed she would return them to him of her own accord. 231, pp. 136-138. On
March 16, 2009, Ms. Larsen sent Mr. Crowley a test message to "come get ur
guns." 231, pp. 118-120. On March 25,2009, Mr. Crowley contacted the police,
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who arrested Ms. Crowley on March 26,2009, and charged her with five counts of
theft for the five firearms. 231, pp. 133, 141. Ms. Larsen denied ever taking the
guns, and the weapons were never recovered. 231, pp. 163,169, 193, 222. Ms.
Larsen was convicted on all five counts. 231, p. 254.
SUMMARY OF ARGUMENT
The facts in this case are straightfoward: The State's witnesses alleged that
5 guns were taken from two owners residing at one location on one occasion. Utah
case law is clear that when many articles are stolen at one time, there is only one
theft. Ms. Larsen can only be convicted on one count, not five.
ARGUMENT
The Defendant cannot be convicted on five counts for a single criminal act.
It is undisputed that all of the missing guns were the property of two owners
residing at a single address. Moreover, at no time did anyone allege that Ms.
Larsen had ever entered Mr. Crowley's home or taken the guns on any occasion
other than the entry that took place on January 20,2009. It is well established
under Utah law that "[w]here many articles are stolen at one time, there is only one
theft, whether the ownership is in one or many." State v. Mickel. 23 Utah 507, 65
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P. 484,485 (Utah 1901). In the Mickel case, "20 mares and 3 horses," all
belonging to several owners, who were carefully catalogued in the indictment,
were all stolen by the defendants at one time. In the present case, the matter is
even clearer, as all of the stolen items were not only stolen in one incident, but the
two owners resided at the same location. There can only be conviction under one
count, not five.
CONCLUSION
Under State v. Mickel. 5 guns taken from two owners at a single loction in
one incident can only be charged as one count, notfive.Four of the five counts
under which Ms. Larsen was convicted must therefore be dismissed.
DATED this 15th day of September, 2011.

Michael L. Humiston
Attorney for Defendant/Appellant
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CERTIFICATE OF SERVICE
I certify that two copies of the foregoing Appellant's Opening Brief,
together with a CD containing the same, were mailed to the following this 15th day
of September, 2011:
Utah Attorney General
Appellate Division
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake City, Utah 84114-0854

Michael L. Humiston

ADDENDUM

76-6-404 Theft-Elements.
A person commits theft if he obtains or exercises unauthorized control over the property
of another with a purpose to deprive him thereof.
76-6-412. Theft - Classification of offenses - Action for treble damages.
(1) Theft of property and services as provided in this chapter is punishable:
(a) as a second degree felony if the:
(i) value of the property or services is or exceeds $5,000;
(ii) property stolen is a firearm or an operable motor vehicle;
(iii) actor is armed with a dangerous weapon, as defined in Section 76-1-601, at the time
of the theft; or
(iv) property is stolen from the person of another;
(b) as a third degree felony if:
(i) the value of the property or services is or exceeds $1,500 but is less than $5,000;
(ii) the actor has been twice before convicted of any of the offenses listed in this
Subsection (l)(b)(ii), if each prior offense was committed within 10 years of the date of the
current conviction or the date of the offense upon which the current conviction is based:
(A) theft, any robbery, or any burglary with intent to commit theft;
(B) any offense under Title 76, Chapter 6, Part 5, Fraud; or
(C) any attempt to commit any offense under Subsection (l)(b)(ii)(A) or (B).
(iii) in a case not amounting to a second-degree felony, the property taken is a stallion,
mare, colt, gelding, cow, heifer, steer, ox, bull, calf, sheep, goat, mule, jack, jenny, swine,
poultry, or a fur-bearing animal raised for commercial purposes;
(c) as a class A misdemeanor if the value of the property stolen is or exceeds $500 but is
less than $1,500; or
(d) as a class B misdemeanor if the value of the property stolen is less than $500.
(2) Any person who violates Subsection 76-6-408(1) or Section 76-6-413, or commits
theft of property described in Subsection 76-6-412(l)(b)(iii), is civilly liable for three times the
amount of actual damages, if any sustained by the plaintiff, and for costs of suit and reasonable
attorney fees.

